I. INTRODUCTION
Domestic violence is the most common tort committed in our country, involving nearly 1.3 million victims.
1 When a domestic violence incident occurs, the press regularly reports it.
2 Highlighted in these articles is the name of the perpetrator.
bars the perpetrator from having any contact with the victim.
5 Nearly 1.2 million people receive a CPO each year. 6 More people use this civil remedy than those who seek a tort remedy, or those who are involved with the criminal justice system. 7 The CPO process, and its related orders, produces real and lasting "prejudicial collateral legal consequences" that extend past the life of the CPO. 8 These consequences can include preventing the perpetrator from finding or keeping employment, obtaining a professional license, or being admitted to an 5 . See Jessica Miles, We Are Never Ever Getting Back Together: Domestic Violence Victims, Defendants, and Due Process, 35 CARDOZO L. REV. 141, 148-49 (2013) ("Generally, a victim obtains a temporary CPO by filing a petition at the courthouse or at a police station when the court is closed, on an ex parte basis. In most states, the victim must allege (1) a relationship with the defendant and (2) recent violence or threats creating an imminent risk of future violence. A temporary CPO will remain in effect for a relatively short time period (typically one to two weeks) during which time the victim will try to obtain service of process on the defendant via law enforcement or other means, depending on the jurisdiction. . . . Once the defendant is served with the temporary CPO, the parties return to court for a hearing on the issue of entry of a final CPO. . . . At the final hearing, a victim bears the burden of proof, generally with a preponderance of the evidence standard."). academic institution. 9 The prejudicial legal consequences arise because information about the perpetrator's involvement in a CPO case is not confidential. 10 At least twenty-seven states, Guam and Puerto Rico allow public access to protection order files.
11
This continuing public access to CPO cases, even when there is no active order, 12 means the former batterer is subjected to perpetual prejudicial consequences from the CPO case. To end these ongoing consequences, the courts should allow perpetrators to seal inactive CPO cases from public view. This sealing remedy is necessary to ameliorate the significant economic impact of those consequences.
Most CPO perpetrators suffer these consequences because they are not considered rich or famous enough to avert the eventual consequences through power structures that protect them or their image. The best example of this protective power structure can be seen with professional athletes who have committed an act of domestic violence with little or no consequence to their careers. 13 Their fame and wealth allows them to escape the consequences and gives them a second chance. But it should not be just the rich and famous who are forgiven and given a second chance. Every person deserves a second chance and an opportunity to support their families and be contributing members of their communities. A sealing remedy for inactive CPO cases would ensure such an even-handed result.
Proposing a remedy to help those once labeled a batterer may ignite controversy. As one author has noted, " [w] orking to improve the conditions abusers face has long been considered taboo in the battered women's movement." 14 However, the sealing remedy proposed by this article is not at odds with the 9. This Article is focused on the collateral consequences that flow from a CPO issued by a civil court. It will not discuss the collateral consequences that occur if the perpetrator is convicted in criminal court for domestic violence. For a further discussion of the civil collateral consequences that flow from a criminal conviction, see Sahl, infra note 16, at 31-47. 11. Id. at Table 7a . These states include Alabama, Alaska, Arizona, Arkansas, California, Colorado, Delaware, Florida, Georgia, Hawaii, Idaho, Iowa, Maryland, Michigan, Minnesota, Missouri, Nebraska, Nevada, North Carolina, North Dakota, Oregon, Pennsylvania, Rhode Island, Utah, Vermont, Virginia, and Washington. Id.
12. See infra Part III. 13. For a discussion of the specific athletes, see infra notes 207- CPO process and its underlying rationale. A CPO is to provide "a simple, immediate remedy to increase the safety of victims." 15 Once the court, or the victim, determines that the CPO is no longer necessary for the victim's safety, the CPO has achieved its purpose, so the collateral consequences related to the CPO should end as well.
Part II of this Article discusses the prejudicial legal consequencescollateral consequences-stemming from CPO cases. It is going to detail how collateral consequences, once recognized primarily in criminal cases, now plague those involved in all stages of a civil domestic violence case. 16 Part III of this Article examines the reach of collateral consequences arising from CPO cases, particularly those CPO cases where the order has expired or has been dismissed. There are millions of people in this country each day that battle the collateral consequences of their expired or dismissed orders.
17 Each year courts issue 1.2 million CPO orders, and most of those orders expire in one to two years. 18 Additionally, victims-and the courts-dismiss a large number of CPO cases where an order has been issued. 19 In some jurisdictions, the dismissals equal the number of cases that result in a final order. 20 Even though the orders As one recent study concluded, "having even a minor criminal record can be a life sentence to poverty, presenting obstacles to employment, housing, education and training, public assistance, financial empowerment, and more." Id. at 1. The study estimates that nearly half of the children in the U.S. have one parent with a criminal record. Id.
17. This Article is not going to focus on the collateral consequences that arise for the 1.2 million people who are subject to an ongoing CPO, because these consequences are to be expected. The CPO court only issues an order if it concludes the perpetrator committed the act of domestic violence after conducting a full court hearing that gave the perpetrator an opportunity to rebut the allegations. The court's issuance of a CPO means that the perpetrator committed the act, and his behavior requires monitoring during the life of the order. This active order naturally gives rise to prejudicial consequences because the CPO should give pause to those who seek to employ or to house a perpetrator subject to an ongoing order.
18 have been dismissed, the stigma of being a "batterer" remains. 21 This is true even if the only order issued in the case was an interim order issued after an ex parte proceeding.
22
As Part III will discuss, although a CPO order has expired or has been dismissed, it results in significant collateral consequences. 23 These collateral consequences require a means to ameliorate their impact. Part IV addresses this issue by articulating a judicial sealing remedy that all courts should adopt to seal inactive CPO cases from public view. The civil protection remedy is separate and supplemental to any criminal prosecution. 34 A CPO case requires a lower standard of proof than that of a criminal case. Victims need only prove their entitlement to a CPO by a preponderance of the evidence. 35 domestic violence is a critical social problem requiring a shift from considering it a private family matter and that victims are often uncooperative in the role they play as part of the broader system." Brenner, supra note 1, at 315-16; see also 32. See Goldfarb, supra note 27, at 1509 ("A major advantage of civil protection orders is that they bring the domestic violence victim into contact with the legal system, which in turn opens the door to other community resources, such as social services agencies and battered women's support groups.").
II. THE COLLATERAL CONSEQUENCES OF
33. See id. at 1510. 34. There are "[f]undamental distinctions between the overall goals of the criminal system and the civil system . . . . Because protection orders are civil, private rights of action, victims who file protection orders must by definition be afforded greater autonomy of decision-making than victims who are witnesses in criminal cases. The victim, not the state, is the 'prosecuting' party. The petitioner seeks a specific remedy, tailored to her unique needs and circumstances, without regard for whether the CPO will deter or punish the batterer -goals of the criminal justice system, and decidedly not goals of a civil injunction." Tamara L. 35. "The standard of proof to obtain a civil protection order is lower than the 'beyond a reasonable doubt' standard that prevails in criminal cases. Most state statutes that address the issue apply a preponderance of the evidence standard to civil protection order proceedings." Goldfarb, supra note States intend for civil protection regimes to provide an easily accessible, free-standing civil cause of action for a victim to obtain immediate, temporary, injunctive relief from physical violence. These statutes aspire to provide victims with safety, space, time and the wherewithal to escape and to establish themselves independently and safely. 36 Others have commented that the CPO accomplishes the most important goal for the domestic violence, victim-empowerment. 37 Not contained in any of these laudable goals is the idea that the CPO is to impose a permanent and prejudicial economic burden on the perpetrator. Its impact should continue only as long as the court feels the order is necessary to protect the victim.
38 Professor Jane K. Stoever, a noted expert in the CPO area, reconfirms this point. 39 She writes that a "civil protection order remedy should be flexible enough to provide an abuse victim with tailored long-term protection while also allowing for modification or termination by the respondent if the order becomes unnecessary." 40 Once the victim-centered purpose of the order becomes unnecessary, its impact, including the prejudicial collateral consequences, should end. After all, 577 (1999) ("Empowerment provides a space for the battered women to decide how to proceed in the healing process. This kind of empowerment does not imply that she is obligated to choose among options; rather, it suggests the need for those involved in the healing process to present options and relevant data, encouraging the survivor to choose the path with which she is most comfortable.").
38. The National Council of Juvenile and Family Court judges recognized that the risk to victims is "not time limited or certain," and the victim should be protected "for as long as that protection is required, which should be determined by the court after hearing. The ABA national survey has captured the magnitude of the collateral consequences' problem, and it reflects a bitter reality for those convicted of a criminal offense. 46 Even after serving their time, those offenders face potentially lifelong civil disabilities imposed by law. There is extensive academic literature dedicated to the collateral consequences' problem arising from criminal cases and the potential solutions to ameliorate their impact. 47 Unfortunately, collateral consequences are no longer neatly confined to criminal convictions. The disabilities once experienced by those with criminal convictions now reach a completely new class of people, specifically those subject to a CPO. 48 The collateral consequences flowing from a CPO have a "harsh" impact, 49 and have "discouraged rehabilitation" resulting in "a class of people who live permanently at the margin of the law." 50 The first consequence former CPO perpetrators face is reputational harm. The stigma from a CPO case is significant.
51 "[I]n the sensitive and often explosively litigated context of family dysfunction and dissolution, there is a reasonable possibility that a domestic violence restraining order will have prejudicial collateral legal consequences for its subject, even after its expiration."
52
The CPO related stigma burdens the perpetrator's ability to find employment. 53 Once a perpetrator is subject to an order, he may face permanent dis- qualification from certain jobs. Federal law prohibits someone subject to a protection order from receiving, possessing, or transporting any firearms or ammunition as part of his employment. 54 A protection order may prevent any opportunities in teaching, law enforcement, or day care. 55 It may also result in the denial of a professional license, a government position, or admission to an academic institution. 56 The CPO may also limit the person's ability to travel.
57
Even if the alleged perpetrator has current employment, his label as a batterer may influence the continuation of that employment.
58
The collateral consequences that operate as a bar to employment can have a direct impact on whether the perpetrator commits another act of domestic violence because there is a link between unemployment and incidents of domestic 58. A "CPO may lead a defendant's current employer to deny him a promotion, demote him, or terminate his employment." Miles, supra note 5, at 151. An employer may also ask an applicant to disclose any issued orders. See Howenstine, supra note 53, at 877.
violence. Those who commit incidents of domestic violence are usually unemployed or underemployed. 59 One study identified an increase in the violence during a period of unemployment.
60 "Concentrated disadvantage, employment instability, and subjective financial strain . . . continue to have significant effects on the likelihood of violence against women. This result confirms the importance of both neighborhood socioeconomic disadvantage and individuallevel economic distress for the problem of violence against women."
61
The perpetrator's unemployment particularly affects his children. "When parents face challenges in securing employment or accessing basic income support to help meet basic needs, children suffer both short-and long-term negative consequences."
62 These include developing their vocabulary at a slower rate, having more limited language skills, and lower educational attainment. 63 Having an unemployed parent with a lower level of education diminishes the child's The collateral consequences attached to a CPO case are pervasive and prejudicial. There is no escape for those who have been assigned the "batterer" label.
III. EXAMINING THE REACH OF COLLATERAL CONSEQUENCES IN CPO CASES
It is no surprise that perpetrators subject to a CPO experience prejudicial consequences. After all, a court has determined that their behavior is an immediate threat requiring court intervention and monitoring. Unfortunately, even if a court's interest in the perpetrator may have ended through termination of the CPO case, it does not end the perpetrator's legal consequences.
A. Collateral Consequences of Expired CPOs
CPO cases terminate naturally when the issued CPO reaches the end of its time-limited order. 65 Even though the order has expired, prejudicial consequences continue to plague the person once subject to the CPO.
Most courts addressing this issue confirm this principle. 66 Twelve states and the U.S. Virgin Islands acknowledge that expired CPOs carry significant 64. See id. at 9 (" [B] arriers to education and training associated with having a criminal record not only hold parents back from climbing the career ladder but can hamper children's educational and employment prospects as well.").
65. See Stoever, supra note 1, at 1050. 66. Courts typically address this argument as part of a mootness analysis. In Carafas v. LaVallee, 391 U.S. 234 (1968), the United States Supreme Court recognized a "collateral consequence" exception to the mootness doctrine. The Court stated:
It is clear that petitioner's cause is not moot. In consequence of his conviction, he cannot engage in certain businesses; he cannot serve as an official of a labor union for a specified period of time; he cannot vote in any election held in New York State; he cannot serve as a juror. Because of these "disabilities or burdens [which] may flow from" petitioner's conviction, he has "a substantial stake in the judgment of conviction which survives the satisfaction of the sentence imposed on him. On account of these "collateral consequences," the case is not moot. Id. at 237 (quoting Ginsberg v. New York, 390 U.S. 629, 633-34 n.2 (1968); Fiswick v. United States, 329 U.S. 211, 222 (1946) ); Spencer v. Kemna, 523 U.S. 1, 7 (1998) (recognizing collateral consequence where there is "some concrete and continuing injury other than the now-ended incarceration or parole"). "An appeal may be heard which might otherwise be dismissed as moot where leaving the judgment undisturbed might lead to negative collateral consequences." Roark v. Roark, 551 N.E.2d 865, 867 (Ind. Ct. App. 1990 ); In re Marriage of Stariha, 509 N.E.2d 1117, 1123 (Ind. Ct. App. 1987 ). The reasoning behind this exception is that "it is far better to eliminate the source of a potential legal disability than to require the citizen to suffer the possibly unjustified consequences of the disability itself for an indefinite period of time . . . ." Sibron v. New York, 392 U.S. 40, 57 (1968). collateral consequences. 67 Each of these courts recognizes the reputational harm that accompanies the expired CPO order. 68 As the Connecticut Supreme Court acknowledged, the "threat of reputation harm is particularly significant in this context because domestic violence restraining orders will not issue in the absence of the showing of a threat of violence, specifically a 'continuous threat of present physical pain or physical injury' to the applicant." 69 An expired order carries "legitimate public contempt for abusers," 70 and the "inherent reputational harm and stigma associated with a finding that one has committed [an act of] domestic violence." 71 The reputational harm is significant. It "can have a self-fulfilling criminogenic effect, predisposing individuals to become the deviants they were branded to be." Another weighty collateral consequence the courts recognize is that the CPO, although expired, can affect the future legal rights of the perpetrator. 73 It can be used by "agencies investigating future allegations involving the same family," 74 including a subsequent finding of violence necessitating a protection order. 75 It may also be a factor a trial court considers in a divorce, 76 or in making a custody determination. 77 In addition, if the perpetrator is charged with another incident of domestic violence, the court will consider the expired order in determining a sentence, including whether the perpetrator may receive a deferred sentence. 78 The expired CPO may also affect court decisions in "future bail proceedings, . . . future presentence investigations, [and] in-court impeachments." 79 Courts also acknowledge that the expired CPO will negatively affect the perpetrator's personal life, including "association[s] with neighbors, and choice of housing." 80 It can reduce the perpetrator's credit rating. 81 The expired CPO may also interfere with the perpetrator's ability to have certain employment. 82 Although there are a significant number of courts that recognize the prejudicial consequences of expired orders, not all courts agree with this conclusion. As one court stated,
[w]hile restrictions of certain constitutional rights may be among the consequences of an entry of a DVPO [Domestic Violence Protection Order], such restrictions exist only for the limited duration of the DVPO. In this sense, the restrictions are more like direct consequences, rather than collateral consequences, because they do not outlive the DVPO's expiration.
83
Ten states refuse to recognize that expired orders carry serious collateral consequences. 84 In J.S. v. D.C., 85 the alleged perpetrator argued that because of an expired CPO he would "be subjected to 'a potential present and future negative background check' which could lead to 'the denial of employment, loans, and ability to buy or rent a dwelling.'" 86 The court rejected this argument finding that he "merely conclude [d] " that he might face collateral consequences, but did not show that he had actually been "subjected to significant collateral consequences." 87 Although the issue of whether collateral consequences survive the end of a CPO case divides the courts, the better position is that the collateral consequences are real and debilitating, and it is important to end the reach of these consequences for expired CPOs.
B. Collateral Consequences of CPO Case Terminations-Dismissals and Expired Ex Parte Orders
Those once subject to a CPO case experience prejudicial consequences The court issues an ex parte order in a CPO case once it has found that there is "recent violence or threats creating an imminent risk of future violence." 90 This finding is devastating to the perpetrator's future opportunities-even if the court takes no further action in the case.
91 This is because the court has added its imprimatur that the perpetrator committed an act of domestic violence. Being labelled as a "batterer," even in a case resulting in termination, results in stigma and reputational harm for the identified perpetrator.
92
The depth of the collateral consequences problem for terminated cases is reflected in the sheer number of CPO cases with this result. Victims-and the courts-dismiss a significant number of filed CPO cases. Some jurisdictions have case dismissal rates that equal the number of cases resulting in a final order. 93 Dismissals also occur with great frequency after the victim has received an ex parte order from the court. Courts grant ex parte requests at high rate-"in some jurisdictions, nearly one hundred percent." 100 The reason is "societal pressures might make it an unrealistic expectation that judges are able to sort out the justified [allegations] from the unjustified, and caution can tip the balance in favor of granting the ex parte order." 101 Many of those who receive an ex parte order fail to follow through with the case to get a full order. By some measures, nearly 50% of those receiving an ex parte order do not pursue the full order. 102 One study found that "[w]hile 99% of women obtained the first stage or ex parte order," only 41% received the full protection order, and 30% did not go back for the CPO hearing. 104 New Hampshire courts had 4,616 domestic violence filings in 2011, and 3,637, or 78%, received a temporary ex parte order. 105 Just 45% then received a full order. 106 In Pennsylvania 88% of those who filed for a CPO from 2009-2011 received an ex parte order, but only 33% of all cases filed resulted in a full order.
107
There are reasons why a victim may end the case after receiving an ex parte order. The victims recognize it as a successful form of relief. 108 go no further with their CPO case because they conclude that the ex parte order achieves their goals. 109 In general, courts take a cautious approach to dismissal requests from a victim seeking to end a CPO case. 110 For example, New Jersey permits the court to dismiss a civil protection order upon motion only if the court has a full record in front of it. The Idaho statute allows for court modification of a civil protection order if the petitioner, voluntarily and without duress, consents to the waiver of any part of the order. Maine, Minnesota, and Nevada require notice to the petitioner and a hearing before the respondent may dismiss a protection order.
111
The National Council of Juvenile and Family Court Judges also advises courts to "[e]xplain to a petitioner who wishes to withdraw her petition that she is always welcome to seek a new order if the violence or threat of violence resumes after dismissal, modification, or termination of the order."
112
This process-oriented approach to dismissing CPO cases stands in stark contrast to the process in any other civil case. In other civil cases, a court normally will grant any good faith request to vacate an order. 113 This process, unlike CPO cases, does not require the additional step of a court hearing where the party must attest that they truly want to dismiss the case.
114
The literature supports the victim's choice to end the CPO case. " [V] CPO dismissals occur, in part, because the filing alone may accomplish the victim's goal. " [S] tudies suggest that civil protection orders are effective because the victim seeks the protection in the first place. By petitioning for an order, the victim shifts the power dynamic in her relationship, signaling to her abuser that she demands liberation and inviting public scrutiny of her plight." 117 Concomitantly, studies show that while receiving an order of protection reduces the risk of future violence, 118 retention of the order does not impact re-abuse rates. 119 Other studies have indicated that seeking the protection order is pivotal to decreasing the violence.
120 "Our results agree with those of others reporting significantly lower levels of violence experienced by women seeking assistance from the justice system, irrespective of the justice system outcome."
121 Moreover, it is the short-term impact of that order that is most meaningful-most violations of the protection order occur in the first three months after the court issues the order.
122
Women seek a CPO "to regain some measure of control in their lives by making the abuse public," 123 and by using it "as a 'loudspeaker' to notify the abuser that the law knew about his behavior." 124 In short, the CPO "becomes an announcement that the abused women refuses to 'take it' anymore and is acting on her own behalf." 125 Filing a CPO case has true benefits for the victim, but once the victim decides she has no need to pursue the case, she can choose to dismiss it. Unfortunately, even though the victim or court has decided to end official intervention in the perpetrator's life by terminating the case, the collateral consequences of the CPO case continue to haunt the perpetrator by effectively precluding him from becoming a contributing member of society.
IV. A REMEDY TO ADDRESS THE COLLATERAL CONSEQUENCES: JUDICIAL SEALING
There is an urgent need to ameliorate the impact of collateral consequences for the millions of people once subject to a CPO case. We must relieve the economic burden of these consequences to allow them to support their families and to be contributing members of their communities. The best way to achieve this result is to limit public access to CPO cases that no longer have an active order.
The collateral consequences of CPO cases arise because the public can access those cases. 126 Anyone can visit the courthouse to review a CPO file and its content.
127 Some states also allow limited online access to CPO cases. 124. Id. The study concluded that the women "viewed the legal system as a force larger than themselves and as having power over the abuser that they themselves had lost as a result of the abuse. Moreover, they felt a need to have the legal system both approve and reinforce their decision to leave the abuser." Id. 128. "In general, state courts have proceeded very cautiously when considering which records to place online." Hulse, supra note 126, at 263. Online access to CPO files is controlled by each court, and its interpretation of the Violence Against Women Act (VAWA). 18 U.S.C. § 2265 (2012) . VAWA limits what information from a CPO case a court may place online, and it prohibits online access to This information might include the name of the parties, filing and hearing dates.
129
Courthouse access alone does not really offer any real obstacle to online dissemination of information contained in the CPO file. It will "not stop enterprising data-gatherers, who, through the use of readily available technology, can circumvent any protection that limiting access to the courthouse otherwise offers." 130 Moreover, "those with the resources or determination can digitize print records for their own use." 131 There are additional ways the public may be able to access CPO case information without ever visiting the courthouse or accessing the court record online. Each time a court issues a CPO order, it is entered into the Protection Order File of the National Criminal Information Center (NCIC). 132 At any given time, the NCIC file contains nearly one and one-half million civil protection orders. 133 In addition to this national file, forty states maintain their own protection order files containing 1.8 million records. 134 A majority of states allow public access to their protection order files. 135 Furthermore, many states, upon request, will conduct noncriminal background checks. 136 The number of noncriminal background requests performed 137 They included requests for people who were seeking positions as schoolteachers, prospective adoptive and foster parents, day care providers, nonteaching school personnel including volunteers, nurses and residential caregivers, volunteers working with children and hazardous material licensees. 138 Ten states who received such a request included the protection order information in their response.
139
Once the public has access to information that a person has been named in a CPO case as a "batterer," it leads to the corresponding collateral consequences. 140 The only way to ameliorate the impact of these consequences is to seal from public view CPO cases where no active order exists.
Civil sealing is a well-established concept in our justice system. 141 Courts have the inherent authority to seal civil cases.
142
In Nixon v. Warner Communications, the United States Supreme Court stated, "the right to inspect and copy judicial records is not absolute. Every court has supervisory power over its own records and files, and access has been denied where court files might have become a vehicle for improper purposes."
143 One of the "improper purposes" cited by the court was to use records "'to gratify private spite or promote public scandal' through the publication of 'the painful and sometimes disgusting details of a divorce case.'" Table 7a, Table 14, and Table 19a . Courts have been quite willing to seal the divorce cases of the rich and famous.
145
Some of those who have had their civil cases sealed include Secretary of State John Kerry, and members of the Hearst family. 146 For those cases involving the rich and famous, there is a "very real trend toward litigants and courts acting as though the dissemination of basic, official information about a legal proceeding is an inherent evil that must be prevented." 147 In addition, courts have sealed cases when "disclosure of such cases poses a greater risk to people of prominence than it would to others-their careers and incomes, and ultimately their families, could suffer" 148 A 2008 survey conducted by the Federal Judicial Center of the Judicial Conference of the United States provides insight into the frequency of sealings in federal cases. 149 For the orders and decisions issued by the judges, the court permanently sealed 0.2% of the civil cases and 1.6% of the criminal cases. 150 The study found that civil cases were sealed for "one of two reasons: either they are qui tam actions filed under the False Claims Act, which requires that the cases be filed under seal, or they are sealed because one or both sides of the litigation want to keep facts in the case private." 151 The study also cited to one case where the federal court sealed the case to protect a party's reputation.
152
Courts have historically recognized the sensitive nature of domestic cases, and the need to limit access to those cases. Until the early 1990s, most courts considered divorce cases private and the information in the case was "beyond the legitimate interests of the public."
153 Some have argued that divorce files should be "presumptively private" and the person or entity seeking access 152. See id. at 9. The court sealed a malpractice case pending discovery to protect a doctor's reputation. The study stated that "[a]lthough the judge is generally opposed to sealing cases, he saw no reason for these mere allegations to be public." Id. should have the burden to show the necessity of the access.
154 This is because "unrestricted public access . . . could constitute a devastating intrusion on one's personal right of privacy and possibly irreparable loss of reputation and status."
155 While the public is entitled to know that their courts are fairly executing their judicial duties, "no legitimate purpose can be served by broadcasting the intimate details of a soured marital relationship."
156 New York courts seal their divorce records for 100 years.
157 Parties in Virginia can file a request to seal their divorce records.
158

A. The Proposed Sealing Remedy
Judges decide seal to civil cases using one of three tests. The first test considers whether "a compelling interest" justifies the sealing and would be narrowly tailored. 159 In the second test, the court engages in a weighing process where it balances "the public interest in access against countervailing interests in privacy . . . ." 160 In the final test, a court may grant the sealing request if the requesting party makes "a showing of 'good cause'" 161 A recent CPO sealing case from the Ohio Supreme Court, Schussheim v. Schussheim, 162 incorporates all of these tests and is a model that courts can adopt to seal CPO cases. The Schussheim court found that "a trial court has the inherent authority to grant an application to expunge and seal a record pertaining to a dissolved CPO in an adult proceeding when unusual and exceptional circumstances exist," and when "the interests of the applicant outweigh the legitimate interest of the government to maintain the record." 163 To fashion this remedy, the Ohio Supreme Court adopted a sealing remedy previously used in Ohio criminal cases. 164 authority of a court to expunge and seal a record does not turn on whether a proceeding is criminal or civil." 165 Similar to Ohio, a California court also applied a remedy typically used in California criminal cases to seal a CPO case. 166 In that case, a person sought the sealing by using California's Petition for Factual Innocence. 167 The court had granted the petition in the criminal case where the person had been arrested for domestic violence, but never charged. 168 The civil court relied on the granting of the criminal petition to seal and destroy the CPO file, including the restraining order. 171 It had resulted in Mr. Z's arrest, criminal charges, a civil restraining order, and a divorce action. 172 The parties eventually reconciled and all of the cases were dismissed.
173
The trial court granted Mr. Z's expungement as to the criminal charges but not as to his civil actions. 174 While the appellate court agreed, it recognized that the trial court's order resulted in the "dichotomous treatment of criminal and civil records."
175 It also recognized that Mr. Z. might suffer stigma due to the domestic violence allegations.
176 Notwithstanding all of this, the court refused to expunge the civil domestic violence cases because the legislature had not permitted the remedy by statute.
177
This decision highlights the need to have courts acknowledge and use their inherent authority to seal CPO cases. Although the New Jersey court recognized that Mr. Z suffered collateral consequences from both his criminal and civil cases, it felt constrained to act in the civil case because the legislature had not spoken. The better result would have been for the New Jersey court to adopt the Schussheim weighing test to determine "whether 'unusual and exceptional circumstances' exist[ed] and whether the interests of the applicant outweigh[ed] the legitimate interest of the government to maintain the record. 178 It is very likely the court would have sealed the CPO case using the Schussheim rule.
B. Benefits of the Sealing Remedy
The sealing remedy recommended in this article, and its attendant weighing process, is a narrow remedy that allows the courts to treat each case on an rule that allows impoundment of cases, including those with domestic violence orders. See Boston Herald, Inc. v. Sharpe, 737 N.E.2d 859, 870 (Mass. 2000) (reporting a court initially impounding domestic violence file but later vacating the order when the perpetrator faced criminal charges for killing his wife, and the information in the file already had been disclosed to the public).
170 The sealing remedy, with its case-by-case evaluation, allows the court to balance the perpetrator's need for the remedy with society's corresponding need, if any, to keep the case public.
180
The sealing remedy has another benefit that is unrelated to the perpetrator. The domestic violence victim may have a CPO order issued against her as well. This "mutual order" requires that both parties stay away from each other. 181 As one author has noted, many victims do not oppose the mutual protection orders 179 (1992) . Mutual protection orders arise because the perpetrator may argue that he was subject to domestic violence. There are strong reasons to issue mutual protection orders in only rare cases. See id. at 1060. "Victims often find the issuance of mutual protection orders humiliating and may believe they are being blamed for the violence." Id. at 1058. There are a number of reasons why respondents may request their own order. "Batterers may seek orders of protection in response to their victims' petitions for orders, with the hope that this will lead the judge to deny both petitions. They may seek orders to gain leverage over partners who are attempting to leave and obtain sole custody of the children. Or, in a race to the courthouse, batterers engaged in custody or divorce battles with their victims may attempt to obtain protection orders before their victims do in an effort to strengthen their own cases. Batterers who are facing criminal domestic violence charges may try to seek such orders in the hope that this will benefit their criminal defense. because the victims "may want to expedite the process, cooperate with the lawyer and the judge, and avoid violent reactions from their abusers."
182 Judges may also issue a mutual protection order even when the defendant does not request it. 183 Victims who are on the receiving end of a mutual CPO suffer the same lasting negative consequences as the perpetrators. 184 The CPO "prejudices the victim in future [civil protection order] proceedings." 185 In addition, it "can be used in divorce proceedings, civil proceedings on domestic violence, and criminal proceedings against the abuser." 186 The mutual CPO also affects custody and visitation issues.
187
The sealing remedy has another added benefit, it may encourage more victims to file CPO cases. Victims choose not to file CPOs for a number of reasons.
188 They involve some of the same reasons why victims do not call the police when an act of domestic violence occurs. Twenty-two states and the District of Columbia require the responding police officer to arrest the primary aggressor. 189 There is ongoing debate about the value of mandatory arrest policies for perpetrators of domestic violence. Proponents of mandatory policies argue that mandatory policies are necessary because they require otherwise reluctant prosecutors to follow through with prosecution; ensure uniform treatment of domestic violence crimes even when the victim does not cooperate or want the criminal case to proceed; remove the burden of choosing whether to prosecute from the victim; and reduce racial discrimination in the criminal justice system by seeking to ensure that all perpetrators, regardless of race, are treated similarly. a motion to seal, Hulse found that it was very difficult for the victim to secure the order to seal. 197 This was particularly true if there was an accompanying criminal case. 198 Victims, like the perpetrators, could benefit from a clear and articulable test that would allow them to seal cases. 199 The Schussheim test provides sufficient guidance to courts and encompasses a straightforward standard that allows the court to engage in a thoughtful weighing process that considers the interest of the victim and the perpetrator. 200 This Article's sealing remedy would only apply to those cases where there is no longer an active order-either a once-issued order that has expired, or a case has been terminated by either the victim or the court. If the CPO case has no active order, there is no legitimate purpose for the public to have access to it.
It is important to note that the sealing remedy urged in this article need not be irrevocable. There may be cases where the court or law enforcement may need access to the sealed order. For example, if there were another domestic violence incident it would be important for a court to have access to the information. 201 The sealing remedy proposed in this article is based on a trial court's inherent authority to apply this remedy. This same inherent authority would give the court the power to unseal a case if circumstances warranted it.
There are other process-laden reasons to adopt the sealing remedy, particularly for those cases where only an ex parte order once existed. The court issues an ex parte order in a proceeding where the perpetrator does not appear to defend the allegations. 202 There are other areas of the law where allegations, unproven in trial, remain sealed from public view.
Most states seal arrest records that did not result in a conviction. 203 These states recognize that an arrest, without a conviction, can result in harmful collateral consequences to the individual involved. 204 Similarly, courts shield testimony given in a grand jury proceeding. 205 They do so because of the concern that unproven accusations before the grand jury may become public to the detriment of the accused. 206 A sealing remedy is the most effective way to address the collateral consequences faced by all of those once subject to a CPO. They are not fortunate enough to be one of the celebrities in this country who seem to be immune to the scourge of collateral consequences stemming from an incident of domestic violence. 207 No one exemplifies this immunity more than professional athletes do.
There have been numerous professional athletes who have been accused of the sealing remedy recognized and used by the Ohio Supreme Court in the Schussheim case. 220 The Ohio Supreme Court rejected Boykin's argument that the pardon should lead to an automatic sealing of her pardoned convictions.
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The court rejected the argument, in large measure, because the Ohio legislature had not created a statutory remedy for pardoned convictions.
222
The Ohio Supreme Court found no such obstacle in the Schussheim case. The court acknowledged that the Ohio legislature had not adopted a sealing remedy for CPO cases. 223 However, unlike Boykin, the Schussheim court did not use the lack of legislative will to prevent it from constructing a sealing remedy; instead, the court decided that a trial court could use its inherent authority to seal a dismissed CPO case. 224 Was Boykin's argument so different from Schussheim's that it merited a different result? Conversely, was the fact that Schussheim was a prominent citizen with "no criminal record" the real difference? Boykin had certainly committed her criminal offenses, but she had received a gubernatorial pardon for those convictions. It could be that the Ohio Supreme Court's decision was based on the divergent paths Schussheim and Boykin travelled to the courthouse steps.
Whatever motivated the court's decisions, both cases highlight how hard it is for a perpetrator to get past what he or she has done, whether it is a criminal offense or an act of domestic violence. The collateral consequences continue to plague the perpetrator.
V. CONCLUSION
Civil domestic violence filings generate over a million CPOs each year.
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Even when the CPO case is no longer active, the perpetrator continues to suffer stigma and prejudicial legal consequences. 226 Courts need to adopt a sealing remedy to end these collateral consequences.
Suggesting a sealing remedy is not without controversy. It may raise concern that domestic violence victims and their experiences are unimportant. But 220. See id. at 985. 221. See id. at 985, 988. 222. See id. at 988 ("It is within the purview of the General Assembly to provide that automatic entitlement to sealing of a criminal record is a consequence of a pardon. But in the absence of such a provision, we hold that a gubernatorial pardon does not automatically entitle the recipient to have the record of the pardoned conviction sealed.").
223 this article is not about forgetting the victims of the domestic violence. Rather, it recognizes that a sealing remedy may be beneficial to perpetrators and to victims. For those victims who have chosen to end a case, or to allow an order to expire, the collateral consequences of that order should end as well. The sealing remedy allows those perpetrators who want to have a chance to be contributing members of their communities. "People grow and change, and disclosures of information from their past can inhibit their ability to reform their behavior, to have a second chance, or to alter their life's direction." 227 This is particularly true for those CPO perpetrators who seek employment. Without income, the perpetrator cannot support his family and provide stability to them, even if he is living separately from his family. Children greatly suffer the effects of the unemployment. "When it comes to family stability-regardless of whether the parents are married, cohabitating, single, or in another type of family arrangement-children whose families experience unemployment are more likely to face a destabilizing change . . . ." 228 This is important because research suggests that "instability seems to matter more than family structure for [children's] cognitive and health outcomes . . . ." 229 A sealing remedy for inactive CPO cases is a step to provide that stability.
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It has been difficult in our society to offer true forgiveness to those who have committed acts condemned by society. Nevertheless, there is great power and redemption in forgiveness. The greatest example is the church shootings that occurred in Charleston, South Carolina on July 6, 2015. 231 The gunman, a self-proclaimed white racist, took aim at a black church, Emmanuel African Episcopal Methodist, murdering nine parishioners. 232 At the time of the shootings, the families of those victims responded not with anger and vengeance, but mercy. As one of the newspapers reported, a "daughter of one victim told an interviewer that everyone, including the killer, deserves a 'second chance.'" 233 The reporter further noted that this forgiveness is "a contrast to our political culture." 234
